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Thank you, Mr. Chairman, for the opportunity totifysthis morning before this
Subcommittee.

My name is J. Gerald Hebert. | am the executivedor and Director of
Litigation at the campaign Legal Center in WashomgtDC. From 1973 to 1994, |
served as an attorney in the Civil Rights Divisiamith 15 of those years in Voting
Section, where | served in a number of supervisapacities, including Acting Chief
and Deputy Chief for Litigation. | am here todaytalk about two issues in particular:
vote caging and the enforcement of the Nationak¥Biegistration Act (NVRA).

Vote Caging: The Vote Suppression Weapon Of Choida 2004:

Conspiracies to stop African-Americans from exengjgheir constitutional right
to vote aren’t new — and neither is vote caging Republican National Committee has
been under a federal consent decree not to engdfe practice since getting caught in
the 1981 gubernatorial election in New Jersey. Respe injunction, which remains in
effect, vote caging schemes continue to be usad agegral part of an ongoing
campaign to suppress minority voting rights.

Vote Caging, in this context, involves sending wom-forwardable or registered
mail to targeted groups of voters and compilinggtog lists” of voters whose mail is
returned for any reason. Although the National Y&egistration Act (NVRA ) prohibits
election officials from canceling the registratiofwoters merely because a single piece
of mail has been returned, Republican operatives haed the lists for many years in
caging operations to challenge the voting righttholisands of minority and urban
voters nationwide on the basis of the returned alaite.

With these lists in hand, they use the media §gressive campaigns to create the
illusion that the returned mail is evidence of mas®r fraud. They then use these caging
lists to challenge the voting eligibility of thousis of African Americans and Democrats.

To bring these schemes to an end will require wgsiprosecution by the United
States Department of Justice. But the Departmenitsities have shifted over the years,
with the Justice Department under this Administrathot only ignoring vote caging
schemes, but actively working to give them a baoghe courts.

Contrast, for example, the Department of Justiedrts in 1990 in North
Carolina under President George H.W. Bush to tieentiBush Justice Department’s

! In Attachment A to this written statement, | haet forth a list of vote caging activities over fhast
three decades.



actions in the 2004 election cycle in Ohio. In@9he North Carolina Republican Party
and the Jesse Helms for Senate campaign engagetkinaging by sending 44,000
postcards to black voters, giving them incorrefnmation about voting and threatening
them with criminal prosecution. The plan was desdjto intimidate and threaten black
voters, and the postcards that came back as updahie could easily have been used to
compile a caging list. Fortunately, the scheme wavered just prior to the election as
DOJ took swift action, sending the FBI out immeeato investigate. Even though the
perpetrators of this vote suppression scheme wgraesed before the election, DOJ went
ahead with a post election prosecution. The Bullslice Department, where | served at
the time as a federal prosecutor of voting disaration cases, filed a federal lawsuit
against the GOP and Helms’ campaign and obtaineldmd¢ory and injunctive relief in
the form of a consent judgment and decree.

Vote Caging in Ohio 2004

Contrast that aggressive nonpartisan law enforceastion with what the current
Bush Justice Department did about such voter sgpjue efforts in Ohio in 2004. That
year, when the Ohio Republican Party was sued bary@rior to the election to stop
what appeared to be a similar vote caging schemeogress, the Bush Il Justice
Department took immediate action. But they didfileta lawsuit to protect voting rights
and stop the vote caging. Instead, led againtoyregys Hans von Spakovsky and Brad
Schlozman, DOJ intervened in a highly unusual mgrowening to the defense of the
Ohio GOP’s efforts and by writing a letter to tleeléral judge overseeing the case and
coming to the defense of the Ohio’s GOP efforthe Tederal judge appears to have
ignored the letter, which was totally unsolicitedlacontrary to the Department’s
tradition of avoiding intervention in pre-electibtigation.

It's one more example of how, under this Administra, with the likes of von
Spakovsky and Schlozman calling the shots, thecéuBepartment’s law enforcement
program became overtly political. Even worse, puéticization perverted its mission of
defending the right to vote. The new Attorney Gahkas quite a task on his hands,
because what we have seen in recent years hasibpetedented: the resources of the
federal government being used to thwart and atfaekoting rights of Americans and all
for partisan political purposes.

Vote Caging In Other Battleground States

And it was not just in Ohio that vote caging eféowtere attempted in 2004 by the
Republican Party. There is evidence that cagstg Were assembled in Florida, Ohio,
and Pennsylvania during the 2004 elections, possibénded as the basis for massive
voter eligibility challenges. The Florida incidenade headlines again earlier this year
during Congress’s investigation into the firingsefveral U.S. Attorneys, when
allegations resurfaced that Tim Griffin, the fornRMC opposition researcher then
serving as an interim U.S. Attorney in Arkansag] haen involved in an effort to cage
voters in Jacksonville. In June, Senators Whitee@and Kennedy called for a Justice
Department investigation into allegations that fBriand others at the RNC may have



engaged in caging during the 2004 elections. Tdknowledge, DOJ failed to respond
to these inquiries. Even more troubling, DOJ dussappear to have undertaken a single
prosecution, or even an investigation, of any ef2004 vote caging schemes.

In Ohio, Florida, Wisconsin, Pennsylvania, and Niva all battleground states
with significant minority populations living in uam communities — vote caging was the
voter suppression method of choice for Republicar2)04. Despite the sworn
declaration of Deputy RNC Chair Maria Cino that Bi¥C has not "been involved in any
efforts to suppress voter turnout,” e-mails cirtetlsamong top RNC and Bush-Cheney
campaign officials suggest otherwise. A documentuse by state GOP officials in
developing campaign plans worked on by Bush-Cheaeypaign lawyer Christopher
Guith provides a template of plans for vote cagiAg. e-mail from Guith declares “we
can do this in NV, FL, PA, and NM because we halist&o run,” referring to a plan to
challenge absentee ballots using a caging listyTéelson, Political Director of the 2004
Bush/Cheney campaign, was included on the e-mail.

Vote Caging Schemes Involve The Intentional Suppre®n of Voting Rights

Those who perpetrate these caging schemes knowéllithe racially
discriminatory nature of their efforts, and makemeffort to cover their tracks and
distance themselves from the vote suppression sshémy unleash. Thus, in another e-
mail chain involving the vote caging in Ohio lagtoined by a federal judge, Guith,

Tim Griffin and others discussed “the risk of hayl@OP fingerprints” on the caging
lists.

As we enter another hotly contested, high stakastieh cycle, there is reason to
believe vote caging will once again be used illgg@l suppress the black vote or the
vote of other minority voters, for partisan gaifhe recommendations of the Conyers
report on how to stop vote caging have yet to leelbd. The RNC has shown that federal
consent decrees are inadequate to stop vote cgmgagain and again rearing its ugly
head.

DOJ Officials Who Supported Vote Suppression Scherse
Have Not Been Held Accountable

Unfortunately, those at the DOJ who failed to stagnd in some cases actually
supported — the voter suppression efforts in 260dugh vote caging and other schemes
have not been held accountable. Instead, theyea bewarded with promotions for
their partisan misdeeds. Alex Acosta, the Assistdtdrney General who, along with
Hans von Spakovsky and Brad Schlozman, was redgerier sending the letter to the
Ohio federal judge in defense of the vote cagirigeste there, was appointed in May

2 These emails and documents are available at:
http://i172.photobucket.com/albums/w31/drationaitid.jpg
andhttp://www.epluribusmedia.org/features/2007/imadéstates.jpg and
http://www.epluribusmedia.org/features/2007/docurskState%20Implementation%20Template%20I1l.doc




2005 to the post of U.S. Attorney for the South@rstrict of Florida — a past and
possibly future site for voting rights controvessidnd the DOJ political appointee who
likely drafted the letter to the Ohio federal couarsupport of the 2004 vote caging
scheme, Hans von Spakovsky, has been nominaté¢ldeférederal Election Commission,
the agency charged with overseeing the fair adinatisn of our election laws.

With the stakes in the upcoming 2008 electionsdemhigh, both major political
parties have once again directed their effortoatlmting alleged voter fraud (the GOP)
and fighting alleged vote suppression schemes¥#mocrats). Given the politicization
of the DQJ, it is highly unlikely that we will sedforts to stop vote caging among the
enforcement priorities of the Civil Rights DivisionThat’s unfortunate, because it means
that once again the burden to put an end to tlaeses will be on private litigants.
Congress can and should do something: hold headiengsted exclusively to vote caging,
bring in Party officials, and ask them under odibw these past efforts. Such hearings
might have a chilling effect on those who were othge planning a new round of vote
caging activities. And that would be a good outeor€aging voters will continue to be
an issue unless Congress enacts legislation mélatear what vote caging is and
prescribes penalties for those who unfairly takgeers using that technique. Failure to
do so will likely produce more vote suppressioeff in 2008 through vote caging and
other methods, and this will likely suppress thangrights of minorities, overseas
persons on active military service, and studergstered at a parent’s address.

Pending Vote Caging Legislation:

That is why | was pleased to see legislation intoedl last week that will make
vote caging illegal. Challenging a person’s rightvote because a letter sent to him or
her was returned as undeliverable would be illegaler a Senate bill introduced last
week. U.S. Senator Sheldon Whitehouse (D-R.Ig0dil2 other senators to unveil
legislation aimed at preventing the practice oftéraaging,” a long-recognized voter
suppression tactic which has often been used gettaninority voters.

The Caging Prohibition Act would prohibit challeisge a person’s eligibility to
register to vote, or cast a vote, based solelyeturmed mail or a caging list. The bill
would also mandate that anyone who challengesdheaf another citizen to vote must
set forth the specific grounds for their allegeeligibility, under penalty of perjury.

DQOJ’s Partisan and Selective Enforcement of the Ninal VVoter
Registration Act (NVRA):

Vote Caging is merely one weapon in the arsentdiade who want to suppress
the right to vote. Other schemes also exist, ohialyithe method of enforcing (or not
enforcing) the National Voter Registration Act (NXR

At the outset, | should note that timain purpose of the NVRA, or the motor
voter law as it is sometimes called), was to makasier for people to become registered
to vote. Among other things, the NVRA requiredestdo designate as a place of voter



registration all offices in the State that provplélic assistance. At a minimum, each
public assistance office must distribute voter sirgtion forms, assist applicants in
completing forms, and accept completed forms anddod them to appropriate election
officials. Under Section 7 of the NVRA, each puldssistance office must distribute
voter registration materials with each applicafionassistance, and each renewal of
benefits or change of address. And officials esthpublic assistance offices must
inquire of applicants in writing if they want todmme registered to vote, inform the
applicant in writing that a decision whether toiségr will not affect the amount of
public assistance they will receive, and providgstance to applicants in filling out the
voter registration forms to the same degree the@gdoes with all other forms.

Unfortunately, states are failing to meet theirigdions under the NVRA. Take
for example, New Mexico. Although there were 0v898,000 applications for or re-
certifications for Food Stamps in that state frodd2 and 2002, all of whom should have
been offered voter registration, the public aseaoffices reported registering only
3719 persons during this period. But New Mexicnasalone. Between 1995 and 2006,
there has been an 80% decrease in voter registsdtiom public assistance agencies.

The political stakes in registering low-income vetare huge. The Election
Assistance Commission’s biennial report to Congogsthe impact of the NVRA for
2005-2006 found that 16.6 million new registratapplications were received by state
motor vehicles agencies while only 527,752 appbeet came from public assistance
offices - a 50 percent drop from 2003-2004. Twganizations, Demos and Project
Vote, did a study of voter registrations over the year period from 1995 to 2004. What
they found was a decline in registrations comimgrfipublic assistance agencies. The
decline was a dramatic 59%! Demos senior poliafyamt Scott Novakowski has noted
that that many politically significant states - Zoha, Florida, Maryland, Massachusetts,
Missouri, New Jersey, Ohio and Virginia - were Eygignoring the registration
requirement. Congressman John Conyers and 29 rejhvesentatives asked Attorney
General Alberto Gonzales to look into this. To kmpwledge, they have not received a
response.

Since then, work by Demos, Project Vote, and theyeas’ Committee has shown that
the implementation of simple procedures and a systiemonitoring and accountability
can dramatically increase the number of publicségsce voter registrations. For
example, after working with these groups to re-ienpént the law, North Carolina’s
public assistance agencies have registered ov@d@@pters in public assistance
agencies since January 2007. To put this numbasntext, such agencies in the state
only registered 11,607 voters at public assistagesncies in thentire preceding two-
year period.

Lack of DOJ Enforcement of NVRA

A number of groups, including Demos, Project Voie, Lawyers’ Committee for
Civil Rights Under Law, and ACORN, have been trytagvork with DOJ to enforce the
public assistance provisions of the NVRA for ye#mdate 2004 voting rights groups met



with the Justice Department’s top Voting Sectiaffsh Washington — including Hans
Von Spakovsky, counsel to the assistant attornegrge overseeing the Voting Section,
and Voting Section Chief Joseph Rich, to discu$sreimg the public assistance
requirement. At that meeting and in a series ahog these organizations presented von
Spakovsky, who helped set and oversaw voting rigblisy, with evidence of states’
noncompliance with and/or poor implementation @f plublic assistance provisions of

the NVRA. The meeting was polite, participantsisaut little came of it. This is not
surprising, as Schlozman and von Spakovsky have tegeatedly cited by numerous
DOJ attorneys as blocking numerous voting rightgermafor partisan purposes.

Mr. Rich was a Civil Rights Division career attoyrfer 37 years and chief of the
Voting Section for six years until he resigned iprih2005, citing politicization of voting
rights enforcement. Mr. Rich recently recalled tmateting about the NVRA'’s voter
registration requirements. Von Spakovsky — who lcbme his de facto boss — decided
to ignore that part of the law, Mr. Rich said. &ed, Mr. Rich observed, Mr. von
Spakovsky was interested in only one line in tla¢use that allowed the DOJ to pressure
states to purge voter rolls. As Mr. Rich was qdatea recent press interview: “Four
months before I left, in 2005, Von Spakovsky heldeeting where he said he wanted to
start an initiative for states we want to purge..eiflpriority was to purge, not to register
voters. That was January. | left in April.” Mr.dRi added: “To me, it was a very clear
view of the Republican agenda.” “The Republicannaigeis to make it harder to vote:
purge voters and don't register voters.”

The change in DOJ’s enforcement priorities untderNVRA is perhaps best
illustrated by two Voting Section lawsuits filedaagst Missouri election officials. In
2002, the DOJ alleged St. Louis had improperly pdrg0,000 voters from registration
lists. St. Louis ended up settling the dispute idtbJ. In 2005, however, the
Department’s sued the State claiming that it wasafticiently purging voter rolls.
Meanwhile, local community group ACORN had takengbn themselves to initiate the
litigation process against the state in August 200 8ending a letter to state officials
documenting significant violations of the NVRA'shiic assistance registration
provision.

Congressional Oversight Hearings May be Spurring DO To Take More Aggressive
Enforcement of NVRA:

The nonprofit group Demos recently obtained théett@rs referenced by DOJ in an
October NPR story on their selective enforcementtihg rights laws. Five states received
letters requesting that they submit informatioradditional agencies designated under the
NVRA. Six states received letters because thegrteg no voter registrations received from
public assistance agencies and another seven eddeiters because they were “among the ten
states with the lowest percentage of voter redistrapplications received from offices
providing public assistance.” | believe that Dédly sent letters to seven of these latter 10
states. Depending on how states with the samep@ge are treated in the ranking, at least
Florida, Texas and Virginia should have also resgiletters under DOJ’s criteria. It's not clear
why these states were not sent letters.

It should be noted, though, that the criteria use®0J to select the states that received



letters was based on a narrow, and somewhat misggaddicator of noncompliance. If they are
truly interested in enforcement, DOJ needs to itigate a much wider range of factors. Let me
explain.

In investigating NVRA compliance, an assessmeatikshbe based on a number of
different figures and data sources. One usefdiiistapoint would be to begin with the number
of registrations reported to the EAC and compaat tiamber to the size of their public assistance
caseloads. This helps give context to the raw rumbFor example, if a state reports 1000
public assistance registrations, this means songpttifferent in a state with a caseload of 2000
clients compared to a state with a caseload of0]000 clients. Voting rights advocates have
been urging the EAC for quite some time now toemilpublic assistance caseload data from the
states as part of their biennial report to Congresshat they can report a more accurate measure
of public assistance registration. EAC has notagegeed to do so, as | understand it. In the
meantime, such data are often available on stptddic assistance agency websites.

It is also helpful to look at trends in EAC datgeotime. While public assistance
registrations in most states have declined singgeimentation of the law in 1995, some states
have experienced declines of 90 percent or motlgeimumber of voter registrations in public
assistance offices since that time. This to n@sgong indication that something is wrong. It's
also helpful to compare the declines in publicsiasice registrations to trends in motor vehicle
departments and overall registrations, to deterifitiee decline in registrations is reflective of a
statewide trend or such decline is more pronouintedblic assistance offices.

One final measure of determining public assistater registration opportunities is to
visit the public agencies themselves to inquiretivbiethe offices have applications on site and
whether they are being offered to clients. Thiguge a burden on resources, however, and thus
is an approach that should be taken by either &@ & the Justice Department.

Not only is using a single indicator inadequatd,there is also a problem with the
criteria that DOJ uses to determine where to setters seeking information about registration
under NVRA. As | understand DOJ’s current proceduthey select states based on the % of
‘categorized’ applications in a state that camenfrublic assistance offices. Since some states,
such as New Mexico, do a poor job reporting “catezgal” applications, the percentage of this
total coming from public assistance agencies dgtia@bks fairly large even though the raw
number is unrealistically small for a state follogithe law. For example, in the 2005-2006 EAC
report, New Mexico actually showed that 20% of tleeitegorized registrations came from public
assistance agencies. What this figure doesn't sdwat the state only reported registering
1,200 voters in a two-year period. More comprelvenanalyses and investigations by Demos
and other groups showed clear non-compliance.

Noncompliance with NVRA Section 7 is by no mednsted to the states that received
letters from DOJ, and it would be unfortunate & timission of other states from this round of
letters from DOJ to the States is taken to infat they are in compliance. The chief of DOJ’s
Voting Section was recently called on to testifyront of Congress. Oversight hearings such as
this one, and other oversight hearings into theatjmns of DOJ, are the only way to eliminate
the politicization of DOJ root and branch. | wouldke that such hearings already seem to be
having a positive effect, as DOJ, for the firstdim a long time, is being held accountable for the
selective enforcement of voting rights laws. Ewsgre positive, turning the spotlight onto DOJ’s
voting rights enforcement abuses may have prodtieed8 letters sent earlier this year inquiring
about enforcement of the NVRA. Letters are a shart much more enforcement by DOJ needs
to be done and in far many more states than the whe received letters. One thing we should



all be able to agree on: the voting rights offatiericans, especially those who are poor or have
low income, deserve vigorous protection.



Attachment A

Vote Caging Activities in the 1980’s:

New Jersey 1981

The notorious 1981 New Jersey gubernatorial eledietween Republican Tom
Kean and Democrat Jim Florio provided a window wdter intimidation and
suppression techniques, vote caging in particiilae. Republican National Committee
used vote caging to compile a list of more tha®@8,voters, mostly Black and Latino,
to challenge at the polls. Republican “ballot séguiteams hired armed guards with
armbands to police polling places.

Kean won by less than 2,000 voters, but only aftealmost month-long recount.
Both state and county prosecutors launched inwadgdigs into voter intimidation. A
federal court eventually entered a consent detiaeptohibited the RNC from engaging
in vote caging.

Louisiana 1986

In the 1986 election, the RNC used vote cagingptapile a list of 31,000 voters,
mostly black, that it attempted to have throwntb# voter rolls. At the time, Kris Wolfe,
the Republican National Committee Midwest politidakctor, wrote Lanny Griffith, the
committee's Southern political director, “I knowstlis really important to you. | would
guess this program would eliminate at least 6010(D,000 folks from the rolls. If this
is a close race, which | assume it is, this codeékthe black vote down considerably.”
Following this caging scandal, both parties agteeaimend the original 1982 consent
decree to require that the RNC would submit tocthrt any ballot security plan for
approval.

The 1990's: Vote Suppression Through Caging Contires

North Carolina 1990

In October of 1990, when the black Democratic odeie for U.S. Senate, Harvey
Gantt, was leading incumbent Jesse Helms in tHe,gbe Helms for Senate Committee
and the North Carolina Republican Party developedta caging scheme.
As described above, according to a lawsuit brobgtthe Bush | Justice Department, on
October 29, 2004, at least 44,000 postcards werte \wghout a disclaimer that they were
paid for by a political party, exclusively to blackters in North Carolina. The postcards
served two purposes; first, they were intendedricty intimidate and threaten black
voters and to give them false information aboutngytsecond, and more insidiously, the
undelivered postcards would be used to createiagdéigt of black voters with the intent
of challenging them at the polls. According to s, “This effort was terminated
shortly before the election and subsequent tortii@tion of an investigation ... by the
United States Department of Justice.” Later a condecree was entered against
defendants that allowed the court oversight urgiial
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The 2004 Elections: Vote Caging Suppression At FuBore

Florida 2004

The 2000 election in Florida raised the stakesadsol showed the effectiveness
of disenfranchising black voters in a close eletti®oth parties trained their sights on
the state again in 2004 and vote caging becametegral part of the Republican Party
plan in the Sunshine State.

In the late summer and fall of 2004, the Republisational Committee
developed a caging list of voters in predominabthck areas of Jacksonville, Florida.
The scheme came to light when Tim Griffin, then Research Director and Deputy
Communications Director for the RNC, mistakenlyts@me-mail with the subject line
“caging” to an e-mail address at georgewbush.oppliéical parody website whose
operators sent it to the press. Griffin had meauseind the list to a Republican operative
with an e-mail address at georgewbush.com, theiafffBush campaign e-mail suffix.
Griffin’s e-mail contained an Excel spreadsheetdi@ig-1.xls” containing the names of
1,886 Florida voters, mostly black, including tremes of black soldiers deployed
abroad.

As the BBC reported, “An elections supervisor alldhassee, when shown the
list, told Newsnight: ‘The only possible reason whgy would keep such a thing is to
challenge voters on Election Day.” A recent anays the names on the caging list
showed that the Jacksonville caging preferentsdigcted blacks and excluded whites.
Griffin was later appointed an interim U.S. Attoyria Arkansas. The White House
refused to submit him to the Senate for confirnrabat of concerns over his
involvement in vote caging, as Monica Goodling fred in her testimony before the
Senate Judiciary Committee.

Nevada 2004

In Clark County Nevada, the former state Repuhliearty executive director,
Dan Burdish, attempted to cage 17,000 voters wpeéisto the 2004 election. The
voters had been put on an “inactive” list when rsaitt to their addresses was returned.
TheLas Vegas Review Journal reported, “Burdish said he only targeted Democrati
voters because ‘I'm a partisan Republican, | adrhit

Local election administrators objected to the lemge, including Registrar of
Voters Larry Lomax. As reported by tReview Journal, “Lomax said he can see no
legitimate reason why Burdish would challenglee voters. ‘The law already tells us
what to do with inactive voters,” Lomax said. ‘Tla provides a remedy for these
people, and I'd guess that the only point in alehge_would be an attempt to intimidate
voters.”™

Ohio 2004

More so than Florida, Ohio was ground zero forltb#y contested 2004 election
—and also a hotbed of voter intimidation. The CRepublican Party developed a caging
scheme and identified 35,000 newly registered gateurban areas, mostly black, who
either refused to sign for letters from the Reméli party or whose letters came back
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undeliverable. An attorney for the Ohio Republi€arty even admitted that the plan was
to use the returned letters from minority neighloods to challenge voters.

Prior to Election Day, when the caging list wouldused to challenge voters at the polls,
the caging scheme was challenged in court on tartdr In New Jersey, voters filed suit
against the RNC for violating the 1982 consent @ecifhe RNC argued that the consent
decree only applied to it, not the Ohio RepubliPamty, which planned to supply the
challengers, and therefore was inapplicable ta@th® election. The federal court
rejected that argument, and, on Nov. 1, 2004, edi®epublicans in Ohio not to proceed
with the caging scheme on Election Day.

Meanwhile, in Ohio, voters filed suit to challernipe Ohio law permitting
political parties to post challengers in pollinggts on Election Day — challengers armed
with caging lists.

While the court battles were playing out in News&g and Ohio in the days and
hours leading up to the 2004 election, with thétsgpf minority voters hanging in the
balance, did the Department of Justice step imtoree the Voting Rights Act?
Unsurprisingly for anyone who's followed the ongpiscandal over the politicization of
the Civil Rights Division, the answer is “of counset.” Perversely, the Justice
Department sent a letter to the Ohio federal junlggseeing the lawsuit to tell her that
the challenge statute that was to be used as e @ote caging scheme was perfectly
fine.

Assistant Attorney General Alex Acosta’s Oct. 2004 letter to District Judge
Susan Dlott was unusual not just in that it attesdpb offer legal cover for the same
practices that 12 years earlier DOJ had sued [m btd also because it was nearly
unprecedented for DOJ to intervene in an electi@oase in which it had not previously
participated, its involvement was unsolicited, &nlas not a party,. (Acosta’s letter was
sent just a few days after then-U.S. Attorney Begdcholzman filed the now-infamous
indictments against the four ACORN workers in Migs9
Judge Dlott refused to heed the advice of the fasigittorney General, found that
permitting the challenges would have a raciallgdminatory impact, and issued an
order enjoining the Republican Party from placihgliengers at the polls.In the end, the
caging scheme was stymied. (For a thorough disousdiother voter intimidation
techniques that succeeded, Beeserving Democracy: What Went Wrong in Ohio, Status
Report of the House Judiciary Committee Democi@tatf, January 5, 2005 [a.k.a. “the
Conyers Report”].)

Pennsylvania 2004

The Pennsylvania GOP targeted for caging onlyrgatePhiladelphia, which is
approximately 45% black, according to Census déatéers in other parts of the state,
which is 85% white, were not caged.

The party compiled a caging list of 10,000 returosn a Republican mailing
purporting to welcome new registrants in Philade&lgh the political process, and then
announced plans to challenge those 10,000 voteEdemtion Day. The Republican
speaker of the state House admitted the campattjndavere intended to “keep down”
the vote in Philadelphia.

As The Inquirer reported, “State Republicans released additioai@ild yesterday
from their list of 10,000 letters to Philadelphioters that they said were returned as
undeliverable. They said they would use this bsthallenge voters at the polls today - a
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type of challenge similar to one that federal juglgave barred Republicans from using
today in Ohio.[25]

According to theBucks County Courier Times: “Election officials and other
observers, however, say the 7.6 percent rate wfrred letters isn't surprising in a large
city with many transient, low-income neighborhoo@sis is a mobile population,’” said
Randall Miller, who teaches a course on electidri&t.aloseph's University. ‘Some
people are living in places where they don't reallye addresses, [such as] shelters.
They have every right to vote.” When the medikeaksthe GOP for the list, the party
initially refused but later provided just six nanse®l addresses.

Wisconsin 2004

The Wisconsin Republican Party announced the @ayuvefore the 2004 election
plans to challenge 37,180 voters on a caging ésebbped by the party. The Wisconsin
GOP targeted for caging only voters in Milwauke&jch is approximately 40% black
and 55% minority (black and Hispanic), accordingcensus data. Voters in all other
parts of the state, which is 91% white, were ngeca

In this caging scheme, the party used a commesofélvare program to compare
addresses on voter registration cards to a pastaks database of known addresses, and
then announced plans to challenge 37,180 voteheaiolls whose addresses, the party
claimed, didn’t match.

The non-partisan City Attorney called the plantfageous.” It was. Of the caged
list, 13,300 of the addresses simply listed inadregpartment numbers. Some 18,200
more cases stemmed from the lack of an apartmenbeufor a resident of an existing
building.

Of the remaining 5,000 or so addresses, the QityrAey’s office found hundreds
actually did exist, and many of the other non-mescivere likely due to clerical errors.
Had the plan been allowed to go forward, thousafdisgally-registered, apartment-
dwelling black voters would have been challengezhbse of a clerical error involving
apartment numbers. The attempt was stopped b@ithidttorney and Election
Commission.
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